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OPINION

|. Factual Background

On March 2, 1999, an Anderson County Grand Jury indicted the appellant on one
count of first degreemurder committed intheperpetration of an aggravated robbery. Theindictment
arosefrom the murder of Fred Brown in Clinton on February 17, 1999. The guilt/innocence phase
of the trial resulted in the appellant’s conviction of first degree murder. At the conclusion of the
sentencing phase, thejury imposed a sentence of lifeimprisonment without the possibility of parole,
finding that the murder was knowingly committed or aided by the gppellant while he had a
substantial role in committing a robbery and that the appellant had been previously convicted of
aggravated robbery and attempted aggravated robbery.




At tria, the State first presented the testimony of the victim’s wife, Geneva Brown.
Geneva Brown testified that her husband, Fred, was a former Tennessee State Trooper and
electrician. On February 17, 1999, the victim was working at his used car lot, F& G Auto Sales,
which waslocated on Clinch Avenuein Clinton. Thevictim also owned aone-half interest in Mid-
South Auto Auction and frequently purchased used carsfor the businesses. He usually paid cash for
the cars and accordingly kept large sums of money in his possession. Geneva Brown cautioned the
victim about carrying such large sums of cash, but “he didn’t take it serioudy.” However, in
response to his wife's concerns, the victim began placing a small amount of money in his shirt
pocket with alarger amount of cash rolled up in the pocket of hispants. The victim aso placed a
video camerain the car lot’s office in order to record the activities on the parking lot.

Geneva Brown last saw her husband alive on February 17, 1999. On that day, in
responseto atelephone call, shewent tothe car lot, arriving as emergency personnel weretaking the
victim from the office. Although she was unable to speak with the victim, she heard “muffled
sound” and noticed that he was moving. After the victim's death, police returned to her
approximately six thousand dollars which they had found in aroll in her husband’ s pants pocket.

Sometimebeforetrial, Ronald Austin spokewith the appellant regarding the offense.
Attrial, Austintestified that the appel lant told Austin that hewas charged with “ shooting an ex-cop.”
According to Austin, the appellant and another individual weretogether and “in the context of it the
guy got shot.” The appellant related that the other individual was caught and “he tried to put
everything on [the appellant].”

Wendy Carroll lived next door to F& G Auto Sales. She knew the victim and would
occasionally chat with him. On the day of the offense, at approximately 5:30 p.m., the attendant
from the car ot cameto her house and told her that the victim needed an ambulance. Carroll did not
know the attendant’ s name but knew that he worked at the car lot. The attendant “ acted dazed,
confused, rambling,” and Carroll noticed aknot on the back of his head. Initially, Carroll thought
that the victim had experienced a heart attack. Carroll did not have a telephone in her home.
Accordingly, she immediately went to the car lot office where she found the victim “laying in the
corner of the business.” Carroll identified herself and told the victim that he had been shot. When
she asked thevictimif he knew theidentity of his attackers, he responded that he did not know who
they were, but rel ated that the attackerswereblack. Carroll did notimmediately realizethe severity
of thevictim’'sinjuries. She noted that “[o]n hisface, one of his eyes, the corneaof his eye- it was,
it looked like it had been torn off or partially torn off.” Carroll’s twelve-year-old son, who had
accompanied her to the office, cdled for assistance.

Jason Taylor, afirefighter and emergency medical technician, responded to the 911
call from F& G Auto Sales. Taylor explained that the initial report indicated that the problem was
related to chest pains. However, upon arrival he was advised that the owner of the business had been
shot. Taylor immediately called the Clinton Police Department. Taylor testified that the victimwas
found lying behind adesk. He had two gunshot wounds, one on the left chest and one “towards the
neck.” The victim was conscious and informed Taylor that he had been shot with a small caliber
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weapon. Thevictim also advised Taylor that hisattackershad | eft the scene. Taylor noted that blood
was coming from the victim’s chest wound as well as from his mouth and nose. The victim was
having trouble breathing and was placed on oxygen. In order to treat the victim, his clothing was
removed and left on the floor of the office.

Scott Campbell, a paramedic with the Anderson County Ambulance Authority, also
responded to the 911 call at F& G Auto Sales. When Campbell arrived, the Fire Department, the
Clinton Police Department and the Anderson County Sheriff's Department were already on the
scene. Campbell saw the victim lying behind a desk and noticed that he had severa gunshot
wounds. Campbell helped cut the victim’s clothing from his body and confirmed that the clothing
was left at the scene. The victim was transported to Lakefront Park in Clinton to await the arrival
of the Lifestar helicopter. Campbell related that the victim had blood in his mouth and was having
difficulty breathing. Campbell testified that the Lifestar helicopter waslanding asthey arrived at the
park with the victim.

Mike Norriswas anurse onboard the Lifestar helicopter on February 17, 1999. The
helicopter arrived in Clinton at approximately 6:02 p.m. Norris explained that due to the nature of
thevictim’ sinjuries“[w]ewere going to plan on hot loading the victim. In other words, weweren’t
goingto shut theaircraft down.” When Norrissaw thevictim, thevictim“wasinrespiratory, cardiac
arrest, or he was eventually heading in that direction.” According to Norris, the victim was not
getting oxygeninto hissystem. Norrisnoticed areas of injury to thevictim’ sface, theright neck and
theright chest. Also, “there was alot of contusions, abrasions, some swelling, depressions.” The
victimremained unconsciousduring theflight. Whentheflight landed, approximately eight minutes
after take-off, the victim showed no signsof life; pecifica ly, he had no heart rate or blood pressure.
Dr. Blaine Enderson of the University of Tennessee Medical Center pronounced the victim dead on
arriva at the hospital.

On February 17, 1999, Bobbie Riggswasliving at 2740 West Wolfe Valley Road in
Anderson County. When Riggs arrived home at approximately 5:30 p.m., she found a video tgpe
in her driveway. Riggs noticed that the tape appeared to be broken. Shetook thetapeintothe house
and placed it on acounter. Later that evening, Riggs discovered that the police were searching for
avideo tape that was missing from F& G Auto Sales. Riggs called the home of her neighbor, Avery
Johnson, who was employed with the sheriff’s department. Riggs spoke with Johnson’s wife who
called police. Shortly thereafter, an officer wasdispatched to Riggs hometo retrievethevideo tape.
Riggs testified that she did not attempt to play the video tape and relinquished it to police exactly
as she found it.

Officer Rick Scarbrough, an officer with the Clinton Police Department, testified that
at approximately 8:00 p.m. on February 17, 1999, hewent to Riggs' residenceto obtain avideo tape.
Officer Scarbrough testified that he became involved after receiving a telephone call from Judy
Johnson. After obtaining the video tape, Officer Scarbrough placeditin abrown paper bag and took
it to Assistant Chief David Queener of the Clinton Police Department. Assistant Chief Queener
instructed Officer Scarbrough to take the video tape to the Movie Station, amovie sales and rental
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business. Janine Starnes, an employee of Movie Station, repaired the video tape. Officer
Scarbrough observed Starnes remove the video tape from the damaged casing, cut approximately
one-half inch of the video tape from either side of atear in the video tape, splice the tape back
together, and winditinto anew casing. After therepairs, Officer Scarbrough returned the video tape
to Assistant Chief Queener.

Officer Donald McClendon of the Knoxville Police Department testified that on
February 17, 1999, he participated in the arrest of the appellant at the appellant’s home on Valley
View in Knox County. Officer McClendon explained that the officers entered the appellant’s
residence, obtai ned custody of him, and placed the appellant in the back of the police cruiser. Atthe
time of the appellant’s arrest, the appellant’s girlfriend and her daughter were also in the home.
While in the cruiser, the appellant told the officers that he was cold and asked for his coa. The
officers asked the appellant’ s girlfriend to go back into the residence and get the appellant’ s coat.
However, after the girlfriend obtained the coa, Officer McClendon did not give the coat to the
appellant. Attrial, he explained that it was warm inside the cruiser and the appellant did not need
the coat. Officer McClendon maintained that the officers were attempting to accommodate the
appellant. Officer McClendon stated that they “were not in the business of being harsh or mean to
anybody. It'shiscoat. Hewanted totakeit with him. ... So we accommodated him and got his
coat.” The coat was placed inthetrunk of the police cruiser. Officer McClendon recalled that upon
arrival at the police department, “[W]e were taking it back up to be put in [appelant’ ] properties.
Aswewalked in, weran into Mr. Douglas and some other officer . . . soin turn we turned this coat
over to them.”

On February 17,1999, Robbie Phillips was employed as a mechanic a F& G Auto
Sales. He had worked for the victim for approximately one year. Phillips testified that the victim
had avideo camerain thewindow of the office and a so atelevision which alowed them to monitor
activity on the car lot. The video tgpes were changed daily. On the day of the offense, at
approximately 4:00 to 4:30 p.m., Phillips looked out the glass door of the office and observed two
black men looking at ared Ford car. One man was wearing a black jacket and the other man was
wearing agreen jacket. Shortly thereafter, the men cameinto theoffice. Themanintheblack jacket
approached the victim while the man in the green jacket approached Phillips. The man in the black
jacket advised the victim that “it was arobbery.” Phillips was then struck twice, once in the right
eye and once on the back of his head, rendering him unconscious.

When Phillipsregai ned consciousness, hewaslyingon thefloor with hishandsbound
behind hisback with duct tape. Thevictim, whowaslying onthefloor behind the desk, told Phillips
that he had been shot, and asked Phillipsto call 911. Realizing that the office telephone had been
jerked from the wall, Phillips ran next door for assistance. He then returned to the office with
Carroll.



Phillips testified that he had watched the video tape of the offense and had also
listened to the audio which wasrecorded insidethe office. Phillipsidentified the voiceson thetape
ashisown, that of thevictim, and the perpetrators. He had never heard the voices of the perpetrators
prior to the day of the offense. Phillips said that the victim had been to the bank earlier in the day
andthat thevictim carried cashin hisshirt pocket. Phillipsidentified the appellant and Joe Gallaher.
At trial, Phillips identified the appellant as the perpetrator who hit the victim.?

Dr. Cldand Blake performed the autopsy on the victim on February 18, 1999. Dr.
Blake concluded that the cause of death was “aspiration asphyxia” At trial, he testified that the
victim had sustained two gunshot wounds. “One of [the wounds] was clearly not lethal and one
would have been |ethal had he not suffered severeinjuriesto hisface which caved in the left side of
hisfacial bonesand brokevesselsgoingintothesinuses.” The“nonlethal” bullet entered around the
right side of the victim’s neck and came out just above the breast bone. The second bullet entered
the chest near the right nipple, traveled down through the chest and abdomen, “causing gradual
bleeding into the abdomen,” and eventually “came to rest over the hip bone.” This wound, |eft
untreated, would have been fatal. However, death wasactually caused by “ severeinjuriesto hisface
which caved intheleft side of hisfacial bonesand broke vesselsgoing into thesinuses.” Thefacial
woundsresultedin the victim “ aspirating, sucking theblood from his caved[-]in face down into his
bronchial passagesinto hislungs causing asphyxiaor failureto get oxygen.” Essentidly, thevictim
choked to death on his own blood. Dr. Blake opined that the facia wounds were caused by

abroad heavy or flat object. Thesearenotinflicted by fists. They are

not inflicted by, | don’t think that they are thebutt of agun unlessit’s

avery broad butt of a gun. It could have been a piece of timber.

Some of these could have been inflicted by crashing into a table, a

wall, apiece of furniture, or indeed thefloor, but . . . asimplefdl did

not cavein theleft facial bones and causethe hemorrhagewhich bled

into that.

At the time of trial, David Queener was the Assistant Chief of the Clinton Police
Department. On February 17, 1999, Assistant Chief Queener was a Captain in charge of the Patrol
and Detective Division of the Clinton Police Department. Hetestified that he had known the victim
for approximately fifteen years and was familiar with hisvoice. Prior to the date of the offenses, he
did not know Phillips. However, hedid know the appellant and Gallaher and wasfamiliar with their
voices. After ligening to the voices on the tape, Assistant Chief Queener recognized the voices of
Gallaher and the gppellant as those of the perpetrators. Assistant Chief Queener also determined
after viewing thevi deo tapethat the appel | ant entered the offi cefirst and waswearing agreenjacket;
Gallaher followed the appellant into the office and was wearing a black jacket. Assistant Chief
Queener maintained that Phillips was mistaken in stating that the appellant wore a black jacket
during the offense.

! This video tape was not included in the record for our review.

2 Gallaher was also indicted in this offense, but was not tried in the instant case.
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Assistant Chief Queener later requested that the Knox County Police Department
compilecomputer-generated photographicline-ups, specifically askingthat photographsof Gallaher
and the appellant beincluded. Two line-upswere created; onefor theidentification of Gallaher and
one for the identification of the appellant. A computer randomly placed both Gallaher and the
appellant in the number two position. Assistant Chief Queener asserted that because the line-ups
were generated by a computer located at the Knox County Police Department, he was unable to
change the position of either man. From these line-ups, Phillips positively identified Gallaher and
the appellant as the perpetrators. Additionally, Assistant Chief Queener noted that the video tape
reveal ed that the perpetratorsdrovea 1979 yellow Mercury automobileto thecar lot. Thecar shown
in the video tape was registered to Daphene Crowley.

George Wilson testified that he also worked at F& G Auto Sales. Through various
familial relations, Wilson was acquainted with Gallaher and the gppellant. Both men had been to
Wilson’shomeon various occasions. Wilson believed that Gallaher and the appellant were cousins
becausethey typically called each other “cuz.” Wilson viewed thevideo tapeandidentified the 1979
Mercury on the tape as the vehicle that Gallaher was driving at the time of the offenses. From the
video tape, Wilson recognized Gallaher and the appellant as the perpetrators. Moreover, he
positively identified their voices after hearing them call each other “cuz’ on the tape. Wilson aso
related that the victim normally carried around one hundred dollars ($100) in his shirt pocket and
also carried money in his pants pocket.

Billy Paul Brown testified that he, Gallaher, and the appellant were cousins. On
February 22, 1999, Gallaher was arrested at Billy Paul Brown'strailer. The black jacket seized by
the police belonged to Gallaher. Billy Paul Brown stated that Daphene Crowley was Gallaher’s
girlfriend. Moreover, after reviewing the video tape he recognized the voices and faces of Gallaher
and the gppellant as the perpetrators.

Eldridge Douglas testified that, prior to his retirement in October 1999, he was a
detective with the Clinton Police Department. Douglas had known the victim, the appellant, and
Gallaher for years. Initially, Douglaswasin charge of theinvestigation of the robbery and shooting
of the victim. He was called to the scene and noticed that Phillips appeared to have been hit with
something. Douglas ultimatdy retrieved aroll of six thousand dollars ($6000) from a pocket of the
victim’'s pants. On February 17, 1999, after viewing the tape, Douglas visually identified Gallaher
as one of the perpetrators. He also recognized the voices of the victim, Gdlaher, and the gppellant.
Specifically, Douglas stated that “| had talked to [the appellant]. But the day that wewent to. . .
interview him, | was absolutely positive that it was his voice.”

Douglas explained that he obtained a black jacket that was in Gallaher’ s possession
when he was arrested. Additionally, when Douglas saw the green jacket in the possession of the
Knoxville officers, he recognized it as the one worn by the appdlant during the robbery and took
possession of the jacket.



Finally, Richard Whitt, an officer with the Clinton Police Department, testified that
he was well-acquainted with Gallaher and the gppellant and knew that Gallaher and the appellant
were cousins. When Whitt viewed the video tape for thefirst time on the day after the shooting, he
recognized Gallaher and the appellant. He also recognized the appellant’s voice. Furthermore,
Whitt noted tha the appelant entered the office first and was followed by Gallaher. Whitt
maintained that the transcript of the video tape accurately reflected the proceedings on the video
tape. Moreover, Whitt was aware that Gall aher and the appellant frequently called each other “cuz”;
however, Whitt conceded that the term is frequently used among friends and relatives.

Following hisconviction the appellant timely apped ed, raisingthefollowing issues:
(1) whether the trial court erred in alowing the State to introduce testimony of a withess whose
identity was not revealed to the defense in compliance with discovery rules; (2) whether the trial
court erred in allowing the State to introduce into evidence a video tape and purported transcript of
the video tape of the alleged crime and whether the court erred in allowing the State to introduce
testimony of witnesseswho testified that they recognized the voice of the appellant; (3) whether the
trial court erred in failing to suppress the jacket seized from the residence of the appellant; (4)
whether thetrial court erred in faling to suppressthe suggestive photo line-up; (5) whether thetrial
court erred in failing to charge the jury with the lesser-included offense of facilitation of first degree
murder committed in the perpetration of an aggravated robbery; and (6) whether the evidence was
sufficient to support the appellant’ sconviction for first degreemurder committed in the perpetration
of an aggravated robbery.?

[I. Analysis
A. Suppression of Evidence

The appellant contends that the trial court erred in denying his mations to suppress
evidence. Findings of fact made by atrial court during an evidentiary hearing on a motion to
suppress must be given the weight of ajury verdict and an appellate court need not set asidethetrial
court’ sfindings unlessthe evidence preponderates against them. Statev. Jackson, 889 S.W.2d 219,
222 (Tenn. Crim. App. 1993). Questionsof the credibility of witnesses, the weight and value of the
evidence, and theresolution of conflictsinthe evidence are mattersentrusted to thetrial judge asthe
trier of fact. Statev. Odom, 928 S.W.2d 18, 23 (Tenn. 1996). However, this court will review the
trial court's application of law to the facts purely de novo. State v. Walton, 41 SW.3d 75, 81
(Tenn.), cert. denied, 534 U.S. 948,122 S. Ct. 341 (2001). Moreover, “in evauating thecorrectness
of atrial court’s ruling on a pretrid motion to suppress, appellate courts may consider the proof
adduced both at the suppression hearingand at trial.” Statev. Henning, 975 S.W.2d 290, 299 (Tenn.
1998).

1. Jacket
The Fourth Amendment to the United States Constitution providesthat “[t]he right
of the peopleto be secureintheir persons, houses, papers, and effects, against unreasonabl e searches
and seizures, shall not beviolated, and no Warrantsshall issue, but upon probablecause.” Likewise,

3 We will address the appellant’sissues in adifferent order than they were raised in the appellant’s brief.
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Article 1, section 7 of the Tennessee Constitution provides that “the people shall be securein their
persons, houses, papers and possessions, from unreasonable searches and seizures.” In relation to
thisissue, our supreme court recently noted:

It iswell settled that the Fourth Amendment's procedural safeguards

do not apply to police investigative activities unless those activities

constitutea“ search” within the meaning of the Fourth Amendment.

SinceKatz v. United States, 389 U.S. 347, . .., 88 S. Ct. 507 (1967),

the Supreme Court hasdeclinedto definetheterm* search” inaliteral

fashion, and it hasinstead chosen to define a search asan invasion of

areasonable or |egitimate expectation of privacy.
State v. Rass, 49 SW.3d 833, 839 (Tenn. 2001) (citation omitted).

Intheinstant case, the appellant maintainsthat thetrial court erred by finding that the
jacket seized from his residence was not obtained as the result of an illegal search. At the
suppression hearing, Officer Robert A. Soloman and Officer Donald M cClendon testified that they
were present when the appellant was arrested on February 26, 1999. After the appellant was taken
into custody and placed in the back of the police cruiser, the appellant asked for his jacket because
he was cold. Asaresult of the appellant’ s request, the officers asked the appdlant’ s girlfriend to
retrievethe appellant’ sjacket from inside the residence. After being given the jacket by appellant’s
girlfriend, Officer McClendon searched the jacket and discovered a bottle of pills in a pocket.
Further investigation reveal ed that the appellant had avalid prescription for the pills. However, the
jacket was not given to the appellant but was placed in the trunk of the police car. When asked why
the appellant was not given the jacket, Officer M cClendon explained:

Well, sir, he was in handcuffs. We weren't making it convenient.

We just gave him hisjacket. And if he wanted his jacket down the

road and they wanted to give it back to him, it was his jacket. He

didn’t need ajacket in the car, because it waswarm. And weweren't

going to unhandcuff him. We just made it convenient to him to get

him his jacket.

Thereafter, the officers took the jacket to the Knox County Intake Center to be placed with the
appellant’s personal effects. Upon arrival, they met two investigators from the Clinton Police
Department who took possession of the jacket. At trial, Douglas, who was one of theinvestigators,
testified that he immediately seized the jacket upon seeing it because after viewing the video tape
herecognized that it was*® obviously wornintherobbery.” At the suppression hearing, the appellant
denied that he was cold on the day of his arrest and further denied that he asked the officersfor his
jacket. Instead, the appellant clamed that whilehewasin the back of the police cruiser hewitnessed
the officers go into his home and return with the jacket.

Based upon this evidence, the trial court found that “the jacket came into police
custody in alawful manner and not as aresult of asearch.” The record reflects that the credibility
of thewitnesseswasthe determinative factor. Obviously, thetrial court accredited the testimony of
the officers. The evidencedoes not preponderate against thetrial court’ sfindings. Based upon the
testimony of the officers, no search took place. The appellant did not have areasonabl e expectation
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of privacy in ajacket that he specifically asked the officersto retrieve. The gppellant asksthiscourt
to “infer” another motive for the retrieval of the jacket. However, the trial court isthetrier of fact,
not this court. Odom, 928 SW.2d at 23. The appellant is not entitled to relief on thisissue.

2. Pretrial Identification
The appellant also contends that the trial court erred in failing to suppress the
photographicline-up, summarily complaining that it was suggestive. We note that the appellant has
not included the line-ups in the record for our review, thus waiving thisissue on appeal. Tenn. R.
App. P. 24(b). Regardless, thisissue iswithout merit.

“Theruleis that constitutional due processis violated if a pretrial identification is
influenced by suggestiveness by police officers to such degree as to render the identification
unreliable.” State v. Shanklin, 608 S.W.2d 596, 598 (Tenn. Crim. App. 1980). Tennessee courts
have adopted thefivefactorssuggested inNeil v. Biggers, 409 U.S. 188, 199-200, 93 S. Ct. 375, 382
(1972), for use in determining whether an identification is sufficiently reiable to withstand a due
process attack despite a suggestive lineup:

(1) the opportunity of the witnessto view the criminal at the time of

the crime; (2) thewitness' degree of attention; (3) the accuracy of the

witness' prior description of the criminal; (4) thelevel of certainty of

the witness at the confrontation; and (5) the length of time between

the crime and the confrontation.

Shanklin, 608 SW.2d a 598; see also Bennett v. State 530 SW.2d 511, 514 (Tenn. 1975).
“‘Convictions based on eyewitness identification at trial following a pretria identification by
photograph will be set aside on that ground only if the photo identification was so impermissibly
suggestiveasto giveriseto avery substantid likelihood of irreparable misidentification.”” Statev.
Philpott, 882 S.W.2d 394, 399 (Tenn. Crim. App. 1994) (quoting Simmons v. United States, 390
U.S.377,384,88S. Ct. 967,971 (1968)). However, if acourt using the Biggers standard determines
that a pretrial confrontation was so impermissibly suggestive that it violated an accused’ s right to
due process, both the out-of-court and the in-court identifications are excluded. Shanklin, 608
S.W.2d at 598.

In theinstant case, Phillips testified at the suppression hearing that even though the
offensewas committed in February, the policedid not contact himto view aline-up until September.
Assistant Chief Queener asserted that the line-ups containing Gallaher and the appellant were
generated by computer. He explained that “1 found it’ s better to et the computer pick it out. It gets
awhole lot closer than me trying to pick it out. That and the fact that you have color photographs
and you have black-and-white photographs, and it’ s just hard to get a photograph being the same.”
The computer program placed Gallahe’s picture in the second position in his line-up and the
appellant’ s picture was dso placed in the second position in hisline-up. Assistant Chief Queener
did not know “why they both spit out No. 2. It’'s the way the computer done it.”

Before showing Phillipsthe line-ups, Assistant Chief Queener advised Phillips that
he needed to be “ahundred percent sure” of hisidentification. Within approximately one minute,
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Phillips examined the line-ups and identified Gallaher and the appellant as the perpetrators. See
Philpott, 882 S.W.2d at 400. In response to the appdlant’ s questioning at the suppression hearing,
Phillips admitted that in February he told the police that he could identify only one of the
perpetrators. The record is not clear as to which perpetrator Phillips could identify. However, he
explained that “after | sat around and thought about it, then | could identify ‘em [both].” Phillips
asserted that he never saw the appellant’s picture on television or in the newspaper. At the
suppression hearing, Phillips further maintained that he could identify both perpetrators even if the
police had not shown him the photographs and he proceeded to point out the appellant and Gallaher.

Furthermore, at trial Phillips explained that he had observed both perpetratorsin the
car lot and viewed them more closely when they entered the office. One of the perpetrators stood
beside the victim and the other perpetrator stood beside Phillips. The perpetrator standing near the
victim, whom Phillipsidentified as the appellant, “told Fred that it was arobbery.”* Phillips stated
that he was “certain” of hisidentification of the appellant and Gallaher from the photographic line-
ups. He also contended that no one suggested that he choose a specific photograph. See State v.
Howell, 672 SW.2d 442, 445 (Tenn. Crim. App. 1984). The trial court determined that “police
photographic lineup procedure was proper and not suggestive.” In light of the foregoing, we
concludethat thetrial court did not abuseitsdiscretion in denying the gppellant’ smotion to suppress
Phillips' pretrial identification of the appellant.

B. Witness not Disclosed in Discovery

Attrial, the State called withess Ronald Austin to testify regarding aconversation he
had with the appellant prior to trial. The appellant argues that the trial court “erred in allowing the
State to introduce into evidence the testimony of [Austin] who claimed that Appellant made a
jailhouseconfession.” Initially, we note that the appellant provided little citation to the record or to
supporting authority. See Tenn. R. App. P. 27(a)(7). Accordingly, the appellant arguably waived
thisissue. See Statev. Killebrew, 760 SW.2d 228, 231 (Tenn. Crim. App. 1988). Moreover, the
appellant failed to object to thetestimony of thiswitnessat trial, providing additional support for the
premise of waiver.® Tenn. R. App. P. 36(a). Nevertheless, thisissueiswithout merit.

At trial, thefollowing colloquy occurred prior to the State calling Ronald Austin to
tedtify:

4 At tria, Phillips claimed that the appellant wore a black coat and stood by the victim and Gallaher wore a
green coat and stood beside Phillips. However, the officers testifying at trial agreed that the appellant stood near the
victim but asserted that the appellant wore a green jacket and Gallaher wore the black jacket.

° In his brief, the appellant contends that he did object to allowing Austin to testify. However, he also notes
that
the transcript does not reflect he objection and [the appellant] isunsure why. [The
appellant] would state, that thetranscript picks up adiscussion about [the appellant]
not having had an opportunity to meet with the witness, but the State indicatesin
their discussion that they are now making the witness available for an interview.
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Court: [State], this witness tha you plan to cdl, it is my
understanding that [the appellant] has not had an opportunity to
interview thiswitness. Itisalsomy understanding that you have not
given thiswitness any instructions to not talk with [the appellant].

State: | haven’t seen or talked to this witness myself.

Court: But basically speaking, you have given [the appellant] this
statement that is referred to and that’ s the information that you have
asto what this witness would testify to. Isthat correct?

State: That's correct.

Court: [Appdlant], at thistimel am going to dlow you to go back to
thejail to talk with thisindividual.

Initid ly, wenotethat both the State and the appel lant cite Tennessee Ruleof Criminal
Procedure 16 as determinative of thisissue.® Such rule provides.

Upon request of a defendant the state shall permit the defendant to

inspect and copy or photograph: . . . the substance of any oral

statement which thestateintendsto offer in evidenceat thetrial made

by the defendant whether before or after arrest in response to

interrogationsby any person then known to the defendant to be alaw-

enforcement officer.
Tenn. R. Crim. P. 16(a)(1)(A). However, “[t]hecommentsto the Rule make no explanation why the
revelation of the substance of oral statementsislimited to those made during interrogation and not
extended to any oral statements madewhich areincriminating.” Statev. Balthrop, 752 SW.2d 104,
108 (Tenn. Crim. App. 1988). Accordingly, because the remarks in question were made by the
appellant to acivilian and not to an officer during aninterrogation, “they are not excludable because
the state did not revea them.” 1d.; see also State v. Cyrus Deville Wilson, No. 01C01-9408-CR-
00266, 1995 Tenn. Crim. App. LEXIS 892, at *8 (Nashville, Nov. 15, 1995) (concluding that the
statement was not subject to disclosure because it was not made to amember of law enforcement).
Furthermore, we observethat the dialogue quoted supraindicates that the State did reveal Austin’s
identity and the substance of histestimony prior to hisbeing cdled asawitness; however, therecord
isunclear as to when the State made thisrevelation. “‘In this context, it is not the prejudice which
resulted from the witnesses' testimony but the prejudice which resulted from the defendant'slack of
notice which isrelevant to establish prejudice.’” State v. Kendricks, 947 S.\W.2d 875, 883 (Tenn.
Crim. App. 1996) (quoting State v. Jesse Eugene Harris, No. 88-188-I11, 1989 Tenn. Crim. App.

6 Additionally, Tennessee Code Annotated section 40-17-106 (1997) controlsthe* duty of the district attorney
general to endorse on each indictment . . . the names of such witnesses as the district attorney general intends shall be
summoned in the cause.” However, this duty is directory, not mandatory. State v. Harris, 839 S.W.2d 54, 69 (Tenn.
1992).
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LEXIS 449, at *11 (Nashville, June 7, 1989)). Evenif theidentity of the witness should have been
disclosed, the appdlant has demonstrated no prejudice resulting from hislack of notice regarding
thiswitness. 1d. Thetria court determined that the proper remedy for the alleged error was for the
appellant to have the opportunity to interview Austin outside of trial prior to the State calling Augtin
asawitness. The appellant could have requested a continuance, but failed to do so. Thisissueis
without merit.

C. Video Tape

The appellant raises two closely related complaints regarding the admission of the
video tape of therobbery and shooting. The appellant complainsthat thetrial court erredinallowing
witnessesto testify that they recognized the appellant’ svoice and further erred in alowing the State
to introduce into evidence at trial the purported transcript of the tape of the alleged crime. At the
outset, we note that trial courts are accorded broad discretion in ruling upon the admissibility of
evidence; we shall not overturn such rulings absent an abuse of that discretion. State v. Dellinger,
79 S\W.3d 458, 487 (Tenn. 2002).

1. Voice ldentification

As to the issue of voice identification, the appellant specificaly argues that the
testimony of witnesseswho recognized the appellant’ svoi ce shoul d have beeninadmissible because
the State failed to lay a proper foundation. “The only foundation that was laid by the State in the
recognition of these voiceswasthat [the witnesses] knew [the appellant] through the course of their
work.” First, we observe that the appd lant failed to citeto any relevant authority in support of this
issue. See Tenn. R. App. P. 27(a)(7). Thus, the appellant has waived this issue. See State v.
Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990). Regardless, the appellant isnot entitled
to relief.

Tennessee Rul e of Evidence 901 governsthe authentication of evidence. Specifically
regarding voiceidentification, theruleprovidesthat authentication may be madeby “[i]dentification
of avoice, whether heard firsthand or through mechanical or electronic transmission or recording,
by opinion based upon hearing the voice at any time under circumstances connecting it with the
alleged speaker.” Tenn. R. Evid. 901(b)(5). Specifically, one authority has noted that

if the witness has, at the time of testifying, adequate familiarity with

the speaker’s voice, he or she may opine whether the disputed

testimony isthe alleged speaker’ svoice, Rule 901(b)(5). Familiarity

can be gained in arelatively short period of time, and as the result of

conversations occurring before or ater the conversation that was

identified.

Neil P. Cohen, et al., Tennessee Law of Evidence, § 9.01]7], at 9-11 (LEXIS Publishing, 4th ed.
2000). Additionally, in State v. Jones, 598 S.W.2d 209, 223 (Tenn. 1980), our supreme court held
that

tape recordings and compared transcripts are admissible and may be
presented in evidence by any witness who was present during their
recording or who monitored the conversations, if he was so situated
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and circumstanced that he was in a position to identify the declarant
with certainty, and provided his testimony in whole, or in part,
comports with other rules of evidence.

In the instant case, the appd lant’ s voice was identified by Assistant Chief Queener,
Wilson, Billy Paul Brown, Douglas, and Officer Whitt. The appellant objected to the voice
identification made by Assistant Chief Queener, but failed to object to the voi ceidentificationsmade
by the other witnesses. All of the witnesses stated that they could identify thevoi ces of the appel lant
and Gallaher because they had known both men for many years. See State v. Leonard Edward
Baugh, Jr., No. M2000-00477-CCA-R3-CD, 2001 Tenn. Crim. App. LEXIS 415, at *29 (Nashville,
June 1, 2001), perm. to appeal denied, (Tenn. 2001). Specificaly, Assistant Chief Queener testified
that he had known the appellant “[m]ost of his young adult life as ajuvenile up,” and he further
asserted that he had conversations with the appellant prior to the February 17, 1999, offense.
Assistant Chief Queener recognized the appellant’s voice on the tape as being the voice of one of
the perpetrators. Wilson maintained that he knew Gallaher and the appellant because they had been
to his house on several occasions and they typically referred to each other as“cuz.” Due to his
familiarity with their voices, Wilson identified the voices of Gallaher and the appellant on the tape.
Billy Paul Brown testified that Gallaher and the appdlant were his cousns and he recognized their
voices and faces on the tape. Douglas asserted that he recognized the appellant’ s voice on the tape
because he was familiar with the appellant’ s voice. Particularly, Douglas explained that “[i]t had
been awhilebut | had talked to [the appellant]. But thedaythat . . . | went to the Detention Facility
to interview him, | was absolutely positive that it was his voice.” Additionally, Officer Whitt
testified that he knew the appellant and Gallaher well and recognized their voices on the tape. “For
authentication purposes, voice identification by awitness need not be certain; it is sufficient if the
witnessthinks he can identify the voice and expresshisopinion.” Stroup v. State, 552 S.W.2d 418,
420 (Tenn. Crim. App. 1977). Accordingly, we find no error. See State v. Steven Radley, No.
01C01-9311-CC-00382, 1994 Tenn. Crim. App. LEXIS 438, at * 10 (Nashville, July 14, 1994).

2. Transcript

The appellant also complains that the trial court erred in allowing the State to
introduce into evidence at trial the purported transcript of the tape of the alleged crime.” Aswe
noted, Jones, 598 S.W.2d at 223, provides the standard for the admission of atranscript. Assistant
Chief Queener testified that he and Detective Hedden “ listened to the tape and transcribed in words
and the person that was talking and we put these in words on paper.” However, the proof clearly
reflects that Assistant Chief Queener was not present during the recording of the tape nor did he
monitor the conversation as it was recorded. Accordingly, the triad court erred in admitting the
transcript.

Moreover, the appellant additionally complains that the tria court failed to give a
limiting instruction following the admission of the transcript. The record does not reflect that the

! The appellant did object to the admission of the transcript at trial; however, the record isunclear as to the
exact basis of the appellant’s objection.
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appellant ever requested that a limiting instruction be given regarding the use of the transcript.
Because of the appellant’s failure to request such an instruction, the appellant has waived this
argument. See Tenn. R. App. P. 36(a); State v. William L ewis Houston, No. M1999-01430-CCA-
R3-CD, 2000 Tenn. Crim. App. LEX1S936, at * 23 (Nashville, Dec. 7, 2000). Nevertheless, wefind
it important to note that, “[i]t iswell-settled in Tennessee that atranscript of atape may be givento
ajury wherethejury isinstructed that the tape, and not the transcript is the actual evidence.” State
v. Barnard, 899 S.W.2d 617, 623-24 (Tenn. Crim. App. 1994). Accordingly, thetrid court should
have instructed the jury that the tape itself was the evidence to be considered, not the transcript.
However, even if the trial court erred by admitting the transcript, in light of the remaining
overwhelming proof against the appellant, namely thevideo tapeitself and the positiveidentification
by Phillips, we conclude that this error was harmless. Tenn. R. App. P. 36(b).

D. Lesser-Included Offense

Next, the appellant contendsthat thetrial court erredinfailingto chargethejury with
the lesser-included offense of facilitation of first degree murder committed in the perpetration of an
aggravated robbery (hereinafter “facilitation of felony murder”). Thetrial court instructed the jury
on the charged of fense of first degreemurder committed in the perpetration of an aggravated robbery
and on the lesser-induded offenses of second degree murder, criminally negligent homicide, and
recklesshomicide. Tennessee Code Annotated section 40-18-110 (1997) mandatesthat atrial court
must charge the jury as to the law of each offense which is*included” in an indictment, regardless
of adefendant’ srequest for such aninstruction. Whether alesser-included offense must be charged
inajury instruction is atwo-part inquiry.

First, thetrial court must determine whether any evidence exists that

reasonable minds could accept as to the lesser-included offense. In

making this determination, the trial court must view the evidence

liberally in the light most favorable to the existence of the lesser-

included offense without making any judgments on the credibility of

such evidence. Second, thetrid court must determineif theevidence,

viewed in thislight, islegally sufficient to support a conviction for

the lesser-included offense.
State v. Burns, 6 SW.3d 453, 469 (Tenn. 1999). Currently, Burns, 6 SW.3d at 466-67, is the
controlling authority for determining when an offense may be considered alesser-included offense
of anindicted offense. Again, the appdlant contends that facilitation of fdony murder isalesser-
included offense of first degree murder committed in the perpetration of an aggravated robbery. “A
person is criminally responsible for the facilitation of afelony if, knowing that another intends to
commit a specific felony, but without the intent required for criminal responsibility under 8 39-11-
402(2), the person knowingly furnishes substantial assistance in the commission of the felony.”
Tenn. Code Ann. § 39-11-403(a) (1997). Applying the criteriaset forthin Burns, our supreme court
recently noted that, pursuant to part (c) of the Burns test, facilitation of felony murder is alesser-
included offense of first degree murder committed in the perpetration of afeony, which felony in
the instant case is aggravated robbery. Statev. Ely, 48 SW.3d 710, 720 (Tenn. 2001). Thus, we
must proceed to the second part of our inquiry.
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It iswell-settled that “the mere existence of alesser offenseto a charged offenseis
not sufficient aloneto warrant a charge on that offense. Whether or not aparticular lesser-included
offense should be charged to the jury depends on whether proof in the record would support the
lesser charge.” Burns, 6 S.\W.3d at 468. Our supreme court also recently noted that “[t]he general
rulefor lesser offenses under part (a) of the Burnstest does not extend to lesser offenses under part
(c) of thetest.” Statev. Allen, 69 SW.3d 181, 188 (Tenn. 2002). Accordingly, establishing proof
sufficient to convict under thegreater offensewill not necessarily provethelesser offenses, including
facilitation, enumerated in part (c) of the test. 1d.

Thefactsof theinstant case closely resemblethosein Ely. InEly, our supreme court
concluded:

While there was some question as to whether it was Carden or Ely

who actually killed the victim, the evidence was clear that the

commission of the underlying felony of robbery was a joint

undertaking. Ely’ sdefense wasthat he was not present; therefore, he

was either guilty of some degree of homicide or wholly innocent of

any wrongdoing. ... [Accordingly,] wefind that no reasonablejuror

could have bdieved that although Ely was present, knew that Carden

intended to commit the robbery, and furnished substantial assistance

in the commission of therobbery, he neverthelessdid not intend “to

promote or assist the commission of the offense or to benefit in the

proceeds or results of the offense.” Therefore, no instruction on the

lesser-included offense of facilitation was warranted.
48 SW.3d at 724. In the instant case, the proof the State adduced at trial established that the
appellant was active in the robbery, going so far asto inform the victim that he was being robbed.
The appellant was armed and assisted Gallaher in the commission of therobbery. In defense of the
charges, the appellant relied solely upon atheory of mistaken identity. Consequently, asinEly, the
appellant “was either guilty of some degree of homicide or whally innocent of any wrongdoing.”
Id. Based upon the proof at trial, the trial court was not required to instruct the jury on the lesser-
included offense of facilitation. Thisissue iswithout merit.

E. Sufficiency of the Evidence

Finally, the appelant contests the sufficiency of the evidence supporting his
conviction. In Tennessee, appellate courts accord considerable weight to the verdict of ajury ina
criminal trial. In essence, ajury conviction removes the presumption of the defendant’s innocence
and replaces it with one of guilt, so that the appdlant carries the burden of demonstrating to this
court why the evidence will not support the jury’sfindings. Statev. Tugale, 639 SW.2d 913, 914
(Tenn. 1982). The appe lant must establish that no “reasonable trier of fact” could have found the
essential elementsof the offense beyond areasonabledoubt. Jacksonv. Virginia 443 U.S. 307, 319,
99 S. Ct. 2781, 2789 (1979); Tenn. R. App. P. 13(e).

Accordingly, on appeal, the State is entitled to the strongest legitimate view of the
evidence and all reasonable inferences which may be drawn therefrom. State v. Williams, 657
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S.W.2d 405, 410 (Tenn. 1983). Inother words, questions concerning the credibility of witnessesand
the weight and value to be given the evidence, as well as all factual issues raised by the evidence,
areresolved by the trier of fact, and not the appellate courts. State v. Pruett, 788 S.W.2d 559, 561
(Tenn. 1990).

The indictment against the appellant charged him with killing Fred Brown in the
perpetration of an aggravated robbery. See Tenn. Code Ann. § 39-13-202(a)(2) (1997). Aggravated
robbery is robbery “[alccomplished with a deadly weapon or by display of any article used or
fashioned to led the victim to reasonably believe it to be a deadly weapon; or [w]here the victim
suffersserious bodily injury.” Tenn. Code Ann. 8 39-13-402(a)(1) and (2) (1997). “Robbery isthe
intentional or knowing theft of property from the person of another by violenceor putting the person
infear.” Tenn. Code Ann. § 39-13-401(a) (1997).

The appé lant specifically argues that

the State only proved that the victimwaskilled by ablunt blow to the

head, the blunt object used was never identified, it was never testified

or proven that the Appellant struck the victim and further the only

itemthat conclusively placeshim at the sceneisthe videotape and the

ancillary testimony interpreting him as be ng on the videotape by non

experts giving expert testimony.
Attrial, the appellant was positively identified by Phillips asone of the perpetratorswho entered the
office of F& G Auto Sales. Phillips asserted that the appellant approached the victim and informed
him that they were committing a robbery. Gallaher struck Phillips in the head, rendering him
unconscious. When Phillips regained consciousness, the perpetratorswere gone and the victim was
lying prone on thefloor. Phillipsfreed himself from the duct tape binding his arms and went to the
aid of his boss. The victim instructed Phillips to call 911 because he had been shot by the
perpetrators. The autopsy revealed that the victim died asaresult of massivefacial injuries, but had
those injuries not been fatal, one of the gunshot woundslikely would have been. Dr. Blake opined
that the fatal facial injuries occurred just prior to the near fatal gunshot wound.

Assistant Chief Queener, Douglas, Billy Paul Brown, Wilson, and Officer Whitt all
positively identified the appellant as one of the perpetratorsshown on the video tape. The appellant
entered the office first and approached the victim. Testimony regarding the video indicates that a
struggle occurred as the victim resisted the attempts to take his money. The money typically kept
in the appellant’ s shirt pocket was never discovered. Additionally, the perpetrators took the video
tape from the security camera. Furthermore, the audio portion of the video tape recorded the sound
of the appellant’s voice and the sound of gunshots. The victim was not injured prior to the
encounter with the appellant and Gallaher. We conclude that this evidence is more than sufficient
to sustain the appellant’ s conviction.
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[11. Conclusion
Finding no reversible error, we affirm the judgment of the trial court.

NORMA McGEE OGLE, JUDGE
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